IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

PHILLIPBLUME and
DANIEL JARAMILLO,

Plaintiffs,
CIVIL ACTION
V.
No. 00-2559-CM
DAVID MENELEY and
SHAWNEE COUNTY, KANSAS,
Defendants.
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MEMORANDUM AND ORDER

Pending before the court is plaintiffs Motion to Vacate (Doc. 143) that part of the court’s June 25,
2003 Memorandum and Order (Doc. 139) (the “Order”) that dismissed plantiffs defamation dlams. Inthe
Order, the court found that plantiffs had not adequately preserved tharr defamation clamsin the Pretrid Order
(Doc. 88). Hantiffsargue that the defamation clamswere preserved and ask the court to vacate its Order and
reingtate those claims. For the reasons set forth below, plaintiffs Motion to Vacate is denied.
l. Background

This caseinvolves dlegations that plaintiffs, two employees of the Shawnee County, Kansas Sheriff's
Department, were denied promotions by defendant Shawnee County because of statements plaintiffs made to
outsde law enforcement agencies regarding Sheriff’s Department activities. Specificaly, plaintiffs dlege that
defendant Sheriff David Meneley kept plaintiffs frombeng promoted because plantiffs had exercised thar First
Amendment rightsin making the dlegations, which led to an interna investigation and the eventud ouster of

defendant Meneley.




Fantiffs dso damthat defendant Meneley made various dlegedly defamatory statementsin retdiation
agang plaintiffs condtitutionaly-protected speech. Plantiffs do not clam that any property or liberty interest
was implicated in the alleged defamation.

. Standard: Motion to Vacate

A motionto reconsider or vacate filed within ten days after entry of judgment — as plaintiffS motionwas
—isconsdered amotion under Federd Rule of Civil Procedure 59(e). See Van Skiver v. United States, 952
F.2d 1241, 1243 (10" Cir. 1991). Groundswarranting a motion under Rule 59(¢) include (1) an intervening
change in the contralling law, (2) new evidence previoudy unavailable, and (3) the need to correct clear error
or prevent manifest injustice. See Brumark Corp. v. Samson Res. Corp., 57 F.3d 941, 948 (10™ Cir. 1995).
Thus, a motion for reconsideration is appropriate where the court has misapprehended the facts, a party’s
position, or the controlling law. Cf. Fed. R. App. P. 40(a)(2) (grounds for rehearing). It is not appropriate to
revisit issues aready addressed or advance arguments that could have been raised in prior briefing. See Van
Siver, 952 F.2d at 1243.

The issue of whether plantiffs preserved ther defamation daims has been addressed in the parties
Moations for Summary Judgment and Reply thereto. The court found that the claims were not preserved and,
therefore, dismissed them. Plaintiffs do not argue that the controlling law has changed or introduce any new
evidence. Therefore, the court assumesthat plaintiffs argument contemplates clear error by the court that — if
not reversed — the order will result in manifest injustice.

The court disagreeswiththis argument and findsthat it did not commit clear error by dismissngplantiffs
defamationdams aswaived. However, intheinterest of darity, the court will illustrateitsreasonsfor dismissing

plantiffs dams




[11.  Plaintiffs Failed to Preserve Defamation Claimsin the Pretrial Order

The pretria order, together with any memorandum entered by the court at the conclusion of the find
pretrid conference, controls the subsequent course of the action. D. Kan. Rule 16.2(c). “An order entered
pursuant to Rule 16(e) supersedes the pleadings and controls the subsequent course of litigation.” Smithv. Bd.
of County Comm'rs of County of Lyon, 216 F. Supp. 2d 1209, 1213 (D. Kan. 2002).

Fantiffs argue that defendants were on notice, prior to the entry of the Pretrid Order, that plantiffs
asserted acause of action for defamation under 42 U.S.C. § 1983, as evidenced by the defenses pled by each
defendant in the Pretrial Order. However, the court concludes that defendants defensesraised in the Pretrid
Order were an effort to “cover dl of the bases.” The court will not pendize defendants for their attention to
detail and for setting forth dl possible defenses, asthis court requires.

The court likewise declines to reward plaintiffs for their fallure to set forth in the Pretrid Order acause
of action for defamation:

In the event counsd fails to ensure that the contents of the pretria order arein

accordance with the discussion at the pretrial conference, counsd bears the

risk of inadvertent error by the magistratejudge infindizing such order. Where

such error occurs, counsel’s recourse is to timely move to revise the pretria

order . . . or to be bound by its assertions.
Hung Duc Bui v. IBP, Inc., 201 F.R.D. 509, 513 (D. Kan. 2001). In thisjurisdiction, pretria conferencesare
routindy hed by magidrate judges. In this case, counsd were given ample opportunity to review the Pretrid
Order compiled by Magistrate Judge Waxse prior to itssubmissionto this court for filing. The partieswereaso
on notice that the Pretrial Order would be entered unlessthe magistrate judge received objections, corrections,

or revisons to the proposed Pretrid Order. Defendant Mendey states that the parties * spent hours and hours

inpreparing and refining the Pretrid Order . . . In the end, Plaintiffs [d¢] assertedagngledam. . . [defendant]
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Mendey’ sfalureto award promotions. . .” Counsel, and not this court, are thus in the best positionto know
whether the fina Pretrid Order omits something discussed at the pretria conference and to timely take action
to correct any such omissons. Seeld.

In addition to their argument that defendants were on notice of plaintiffs defamation daims, plantiffs
ague that afar reading of the Pretria Order showsthat the damswere preserved. ThePretrid Order contains
only scattered factua references to dlegedly defamatory comments made by defendant Mendley. Rantiffs
argue that these scattered references are adequate to preserve their clams. The Pretrid Order dso setsforth
damagetoplantiffs reputations asabags for damages. Claiming damagesfor injury to reputation resulting from
retdiatory actions of the government is not the same as claming a cause of action for defamation.

In this court, the Pretrid Order governs the pattern of thetrid:

Because the pretrid order represents a complete statement of dl the
contentions of the parties, this court isjustified in rdying heavily oniit in ruling
on summary judgment mations and in trying cases. The interests of findity
underlying the purposes of a pretria order are great, and this court is not lightly
persuaded to revise pretria orders by adding after a summary judgment order
those matters which could have been corrected earlier by diligent counsd.
Id. (citations omitted). Because pretria orders govern the pattern of the trid, the Pretrial Order contains a

section devoted to listing those elements plaintiffs must prove a trid. In that section, a page 29, the plaintiffs

et forth five dements, induding the following:

. Pantiffs are members of aprotected class, inthat they are First Amendment-protected whistle-
blowers.

. Raintiffs were qudified for the promotions they sought.

. Paintiffs were rgected and nonmembers of the protected class were promoted over them.




The dements of a defamation action or any action for injury to reputation are not set forth anywhere in the
Pretrid Order.r Further, plaintiffs state in the Pretrid Order that their retdiation daims are governed by the
burden-shifting andysis required by McDonnell DouglasCorp. v. Green, 411 U.S. 792 (1973). InthePretrid
Order, plaintiffs gpply thislaw to their clams for failure to promote, but not to any defamation allegations.

Infact, the case law which plaintiffs argue would control their defamation clams wasnever set forthto
this court until plaintiffs filed their Response to Defendants Motions for Summary Judgment. In that response,
plaintiffs cite cases from other circuits in support of the argument that retaiation by defamation is actionable
under 42 U.S.C. 8 1983. Itisclear from that response and plaintiffs Motion to Vacate that plantiffs believe
their dam presentsameatter of first impression to this court. 1t is unreasonable to believe that diligent attorneys
— like plantiffs counsel —would Smply neglect to include case law inthe Pretrid Order supporting their clam
of first impresson, if indeed plaintiffs intended to preserve such aclam.

The key to the court’ sdeterminationisthis if plantiffs were to proceed with their defamation clams at
trid, the Pretrid Order would have to be amended to set forth the eements and gpplicable legd standards for
plantiffs defamation dam. Therefore, the Pretria Order, as it currently exists, is not adequate to preserve

plantiffs defamation daims?

'Paintiffs encourage the court to read into the Pretrid Order any cause of action encompassed by
the language therein. While it is gppropriate for the court to substitute a correct legd theory when an
incorrect theory is set forth in the pretrid order, it is not up to the court to take scattered factua alegations
and atempt to tie them together with some viable lega theory when the parties have failed to do so. If
plaintiffs had set forth the eements of a viable cause of action supported by the relevant facts, the court’s
determination on thisissue would be different.

?In their Reply to Defendants Responses to the Motion to Vacate, plaintiffs ask for the dternative
relief of being dlowed to amend the Pretrid Order. Thisisplaintiffs first request to make this addition to
the Pretria Order, even though defendants Motions for Summary Judgment, filed in April 2002, more than
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IV. Even if Plaintiffs Had Preserved the Defamation Issue, the Court Would Have
Granted Summary Judgment for Failure to Statea Claim Under § 1983

Inaddition, the court concludesthat plantiffs falledto stateadamunder 42 U.S.C. § 1983 evenif they
had adequately preserved their defamation clams. In the summary judgment briefs, the parties presented
argumentsregarding whether plaintiffs would have a cause of action under § 1983 if the defamationdamwere
preserved inthe Pretria Order. The court did not addressthisissue because it found that the defamationdams
were not preserved. However, evenif the daims had been preserved, the court would have granted summary
judgment on the merits of plaintiffs defamation dams.

The parties agreethat plaintiffs do not have a sate law clam for defamation because plaintiffs failed to
filethe ingant actionwithinthe one-year statuteof limitations for defamation actions under Kansaslaw. Hantiffs
argue ingtead that the alegedly defamatory statements were uttered inretaiationfor protected activity and are,
therefore, actionable under § 1983, which applies atwo-year statute of limitations. Defendants counter that,
under the Supreme Court’s holding in Paul v. Davis, plaintiffs may only recover damages for injury to
reputation under 8 1983 if they suffered some deprivation of a liberty or property interest. 424 U.S. 693
(1976).

The parties agree that plantiffs cannot state a cause of action under a deprivation of liberty interest

theory. Therefore, the only theory under which plaintiffs could potentidly recover isthat of “retdiation against

ayear ago. The court believesthat —in order to prevent manifest injustice to defendants—the trid date
would have to be continued if the Pretrial Order were amended. However, based on the court’sruling in
part 1V, the court finds that this request is moot.
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condtitutionally protected activity that leads to injury.”® Rakovich v. Wade, 850 F.2d 1180, 1188 (7" Cir.
1988). The court will begin by andlyzing the Supreme Court’s holding in Paul in light of the cases cited by
plantiffs

A. Paul v. Davis

In November 1972, the Jefferson County, Kentucky police departments published aflyer containing
mug shot photos of people with open shoplifting cases pending against them and people who had been
previoudy convicted of shoplifting. Abovethe pictureswasthetitle* Active Shoplifters” Thepolicecirculated
this flyer to 800 locd merchants as a warning for the Christmas shopping season. A mug shat of the plaintiff
appeared with his name on the second page of the flyer. Plantiff had an open shoplifting case a the time of
publication, but that charge was dismissed shortly after the flyer was circulated.

When plantiff’ s supervisor saw the flyer, he questioned plaintiff aout the shoplifting charges. The
supervisor did not fire plantiff, but did tell plaintiff he “‘had best not find himsdf in a dmilar stuation’ in the
future” Paul, 424 U.S. a 696. Plantiff then brought a 8 1983 action againg city and county officias. The
digtrict court granted defendants motion to dismiss the complaint, finding that “* (t)he facts dleged in this case
do not establish that plaintiff has been deprived of any right secured to him by the Condtitution of the United
States.”” 1d.

The Supreme Court held that defamationby atate officer, sanding aone, was not sufficient to create

afedera cause of action for a state tort clam. The court found that,

3In order to state any cause of action under § 1983, plaintiffs must have been deprived of aliberty
or property interest protected by the Fourteenth Amendment. Therefore, plaintiffs could potentialy recover
if the defamation led to deprivation of aliberty or property interest or if the court finds that defamation is
aufficient to Sate aretdiatory act against congtitutionally-protected activity.
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[w]hile we have in a number of our prior cases pointed out the frequently
dragtic effect of the “sigma’ which may result from defamation by the
government in a variety of contexts, this line of cases does not establish the
propositionthat reputation aone, apart fromsome moretangible interests such
asemployment, iseither “liberty” or “property” byitsdf aufficent to invokethe
procedura protection of the Due Process Clause.
Id. at 1160-61. Therefore, “to establish aclaim under § 1983 and the Fourteenth Amendment more must be
involved than Smply defametion by a date officid.” 1d. at 1157.

B. Cases Cited by Plaintiffs

Paul did not involve aretdiatiion cdam. The Court’s holding states that injury to reputation, standing
aone, is not actionable under 8 1983. It is unclear what additiond liberty or property interest must be
compromised inorder to create afederal causeof actionfor a state law tort, but the Court indicates that damage
to a tangible interest — like an employment opportunity — must occur, or that the defamation must be uttered
coincident to the termination of the plaintiff’s employment. See Segert v. Gilley, 500 U.S. 226, 234 (1991)
(applying Paul).

Many courts have andyzed retdiaion damsin the wake of Paul, but the court can find no case that
expressly indicates whether Paul dso redtricts defamation clams that involve retdiation.  Rantiffs argue that
defamation that isin retdiation for congtitutionally-protected activity meets the Paul test of “stigma plus.”

1 Rakovich v. Wade

Rantiffs argue that they have a8 1983 causeof actionunder the Seventh Circuit’' sholdingin Rakovich,

850 F.2d 1180. Inthat case, amember of the city civil service commission brought a § 1983 case againg the

city police chief and certain police officersfor retdiationagaing his exercise of his First Amendment rights. The

plaintiff had previoudy been critica of police department activities. During an investigation into a burglary, the




police determined that the plaintiff might be involved incrimind activitiesinan effort to interfere withthe burglary
investigation. The police presented their evidence to the Assstant Didtrict Attorney, and the Assistant Didtrict
Attorney called a charging conference to examine the evidence and determine if charges were warranted. The
charging conference was reported in the local newspaper. Id. at 1183.

The Assgant Didrict Attorney ultimately decided not to file crimind charges againg the plaintiff. The
plantiff sued the police chief and specific officers for injuring his reputetion in retdiation for his criticdsm.  Id.
Defendants argued that the plaintiff’s injury to reputation did not amount to a condtitutional clam under Paul
because it was not accompanied by the deprivation of aproperty or liberty interest.  The court ated that

The officers argument ignores that there are severa configurations for stating

a section 1983 clam, only one of which is the “injury to reputation that leads

to adeprivation of aliberty or property” scheme. Another isthat relied on by

the didtrict court: “ retdiationagainst conditutionaly protected activity that |eads

to an injury.” The didrict court correctly found that an investigation

conducted in retaiation for comments protected by the firs amendment could

be actionable under section 1983.
Id. at 1189 (citations omitted) (emphasis added). The court did not find that the plaintiff could assert a cause
of actionfor the dleged defamation; rather, it found that the attendant publicity that arose from the investigation
could support a dam for damages if the investigation was retdiatory. 1d. at 1188 (“Thus, the humiliation

associated with public disclosure of the charging conference and Rakovich's attendance at the conference were

the only acts that might support adamage daim.”).*

“In their response to defendants’ Mations for Summary Judgment, plaintiffs state that the Rakovich
court “went on to hold that defamation thet isin retdiation of free peech is actionable under Section
1983.” (Pl. Reply to Defs'. Moat. for Summ. X. a 57, citing Rakovich, 850 F.2d at 1211-12). However,
as explained above, the Rakovich court stated that injury to reputation could form a basis for damages for
aretaiatory act. It did not state that defamation could be the retaliatory act. Moreover, the pages
pinpointed in plaintiffs cite actudly ded with qudified immunity and contain no reference to whether
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As plaintiffs stated in their Response to Defendants Mations for Summary Judgment, the Rakovich
court “recognized the vitdity of Paul, but distinguished it when the injury to reputation was not the cause of
action, but damagesin a Firs Amendment retdiaion clam.” (M. Reply to Defs . Mot. for Summ. X. at 57.)
The court interprets Rakovich as gating that injury to reputation may formthe bas's for damagesinaretdiation
clam, but not gating that defamation may be the dlegedly retdiaory act.

2. Anderson v. Central Point School District No. 6

InAndersonv. Central Point School District No. 6, the Ninth Circuit addressed agmilarissue. 746
F.2d 505 (9" Cir. 1984). Inthat case, the plaintiff —an assistant coach — spoke about the athletic program at
an open school board meeting and mailed aletter to the board membersoutlining aproposa for a restructured
program. In response, the district superintendent “sent a letter to [the plaintiff], with copies to the Board
Members, Athletic Director and School Principa, admonishing [the plaintiff] for communicating directly with
Board Members and falingto send his proposal through proper channels, tdling himhe was not a‘team player’
and indicating he would not be assigned another coaching job in the School Didrict.” 1d. at 506.

The plantiff fileda 8 1983 actionfor an injunction againg the school board’ s * channds’ policy and for
damagesinduding injury to hisreputation. Likewise, in Anderson, the retaliatory action was a suspension and
admonition for speaking out and *not going through proper channds.” Defendants argued:

[B]ecause the plaintiff lost no sdary as aresult of the defendants action, [the
court] should treet the case as one for defamation and hence not maintainable

under section 1983 in light of Paul v. Davis. Defendants position, however,
confuses the cause of action with the nature of the damages suffered.

defamation is actionable under § 1983.
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Id. at 507-08. The court found, therefore, that the plaintiff’ sinjuryto reputation established a basis for damages
because the suspension and admonition violated the plaintiff’ s Firss Amendment rights. The court did not hold
that defamation was actionable if it occurred in retdiation for congtitutionaly-protected activity. The court
diginguished Anderson from Paul by pointing out that the injury to reputation was the damage, and not the
cause of action. The court did not distinguish Anderson by dgating that retaiation added the “sigma plus’
required by Paul. Thiscourt interpretsthe Anderson reasoning as an indication that the Ninth Circuit believed
Paul barred recovery in retadiation cases as well.
3. Merkle v. Upper Dublin School District

Likewise, in Merkle v. Upper Dublin School District, the dleged retdiatory action was not
defamation, but aschool district’ sarrest and prosecution of ateacher for illegdly removing school supplies. 211
F.3d 782, 785 (3" Cir. 2000). The plantiff dleged that her arrest was in retaiation because she had been an
outspoken proponent for rasng multicultura awvareness in the schoal digtrict. The plaintiff’'s arrest received
condderable attention in the loca newspaper. The school principal also wrote a letter to the school board
requesting thet the plaintiff be fired for “immordity.” 1d. at 787-88.

The ditrict court held that, because it had dismissed dl of the plaintiff’ scondtitutiond claims, the plaintiff
“oould not show that any fase statements by the Didrict were made in the course of another congtitutiona
violaion.” Id. a 797. The Third Circuit held that there was a question of fact asto whether the district “was
motivated by [the plaintiff’ s exercise of her First Amendment right of speechto initistea basel ess prosecution.”
Id. Therefore, the court held, the plaintiff might be able to prove damagesfor injury to her reputation as a result
of an investigation that violated her Firs Amendment rights. 1d. Again, this case dealt with damages, not a

cause of action based on defamation.
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C. Law of This Circuit

This dreuit has addressed many dams of defamation by state officidsin the wake of Paul. In fact,
many of these cases involved defamation that was, arguably, in retdiation for exercise of congtitutionaly
protected activity. In these cases, the Tenth Circuit has consstently held that defamation was not sufficient to
date a cause of action unless a liberty interest wasimplicated. While one Didtrict of Kansas case has held that
defamation in retdiaion agang First Amendment rights implicates a liberty interest, the Tenth Circuit has
subsequently upheld a different result in Smilar cases.

1 Schultz v. Shelor

One Didtrict of Kansas case that is onpoint is Schultz v. Shelor, No. Civ. A. 84-4335-S, 1989 WL
38687 (D. Kan. Mar. 23, 1989). The plaintiff in that case decided to run for eection in 1984 to the United
States Congress.  Plaintiff’s campaign literature promoted him as a “successful businessman.” However,
between 1980 and 1982, plantiff had beeninvolved inabusnessthat subsequently folded. In January of 1983,
fallowing a hearing conducted by the Wage and Hour Divisonof the Kansas Department of Human Resources,
the plantiff was found liable for unpaid wages due employees of the falled company and for substantia debts
incurred by the business which were persondly guaranteed by the plaintiff. Id. at * 1.

The Wichita Eagle-Beacon ran a story in April 1984 gtating that the Wage and Hour Divison found
some of the testimony the plaintiff gave at the hearing to be untrue. Thisarticle prompted the Kansas Attorney
Generd to open an investigation into possible perjury charges againg the plantiff semming from the hearing
testimony. The Attorney Generd’s office made public a report that cdlamed there was sufficient evidence to

prove that plantiff had perjured himsdf. The Kansas Bureau of Investigation later determined that, dthough
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there was ample evidence to support aperjury charge, the likeihood of acquittal outweighed the chance for a
conviction. Id. at *2.

The Wichita Eagle-Beacon reported on the progress of the investigation. The plaintiff filed suit under
§ 1983 for damage to hiswife' s busnessand injury to his reputationas aresult of the press exposure generated
by the perjury invedigation. The plaintiff dleged tha the defendants conduct was motivated by their
disagreement with the plaintiff’s postions on abortion, homosexud rights and religion. Id. a *6. The
defendants argued that the plantiff falled to statea8 1983 dam under Paul. The court held, however, that such
an action may be brought if:

aright or status previoudy recognized by state law was distinctly altered or

extinguished. In addition to an injury to hisreputation, plaintiff must dlege the

deprivationof a“property” or “liberty” interest. Inthe present case, plantiff has

adequately aleged that defendants deprived him of aliberty interest--his first

amendment right to free speech. By linking thisinterest with the injury to his

reputation, plantiff satisfied the “ reputationplus’ test set out in Paul v. Davis.

Therefore, the court rejects defendants argumentsthat plaintiff hasnot aleged

aloss actionable under section 1983.
Id. at *6 (citations omitted). Therefore, the court found that the plantiff had a cause of action because the
infringement upon the his Firs Amendment rights implicated a liberty interest.

The court finds that the reasoning in Schultzis sound, and recognizes that the Tenth Circuit has not
expressy resolvedthisissue. However, the court believesthat Schultzruns contrary to impliat holdingsinTenth
Circuit cases. Therefore, the court must follow whét it believes to be binding authority in this circuit.

2. Mitchell v. King
InMitchell v. King, the plaintiff alleged that he was removed fromhis positionand defamedinretdiation

for exercising his First Amendment rights. 537 F.2d 385 (10" Cir. 1976). The plaintiff held a position on the

Board of Regents of the New Mexico Museum, apositionappointed by the governor. A fellow board member
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— the current president — was nearing the end of her term. The board had determined that the president should
not bereelected. After thiswas disclosed to the board president, the governor contacted the plaintiff and other
board membersto secure the current board president’ sredection. The plaintiff then wrote aletter to the board
president requesting her resgnationfromthe board * because she had injected paliticsintoits affairsby obtaining
the interventionof the governor.” The plaintiff aso advised the governor of hisletter. 1d. at 387. After learning
of the plantiff’s letter, the governor publicly demanded the plantiff’ s resgnation from the board. When the
plantiff did not comply, the governor publicly removed the plantiff from the board for “neglect of duty and
mafeasance” Id.

The Tenth Circuit stated that “[ The plaintiff’s| complant isbased upon defamation of his good character
and reputation without claim of actud damage,” and that the plaintiff had no liberty or property interest in his
positionas Regent. Id. at 390. Even though theremova and defamation occurred in retdiation for the plaintiff’s
exercise of condtitutionaly-protected speech, the court found that the plaintiff did not have adamunder 8 1983.

3. Phelpsv. Wichita Eagle-Beacon

In Phelps v. Wichita Eagle-Beacon, the plantiff aleged that the defendant newspaper defamed him
inretdiaionfor exercidng hisFirst Amendment right of association. 632 F. Supp. 1164 (D. Kan. 1986), aff'd
inrelevant part, 886 F.2d 1262 (10" Cir. 1989). Theplaintiff alleged that reportsthat hewas“ablack man's
lawyer” defamed himinretdiationfor hisassociationwith African-Americans. Thedigtrict court found that Paul
barred the plantiff's recovery. The court held that this was a case of defamation stlanding adone and, under
Paul, the plantiff was not deprived of any liberty protected by the guarantees of the Fourteenth Amendment.
Id. at 1167-68. The court held that:

damage to plaintiff’ sreputation, without an accompanying loss of employment,

or an opportunity for future employment, does not Sate a cause of action for
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a violation of plaintiff’s liberty or property interests . . . Even in accepting

plantiff's dlegation of damage to plaintiff's reputation, the court finds that

plantiff has dleged no alegation which rises to a deprivation of his federa

condiitutiond rights
Id. at 1168.°

The Tenth Circuit affirmed the digtrict court opinion in relevant part, finding thet,

We agreewiththe digtrict court that Davis compels the conclusion that plaintiff

has not sufficiently dleged a deprivation of aliberty or property interest under

Section 1983. Plaintiff alegesinhis First Amended Complaint that defendants

placed a “defamatory cloud” over his “employment opportunities” That

dlegation is subgtantidly smilar to the alegation in Davis which was found

insuffident. Likethedamin Davis, plantiff’sclaminthiscaseisa*“classcad

clam for defamation.”
Id. at 1268

4. Schmidt v. Cline

In Schmidt v. Cline, the plaintiffs clamed that an dected officid humiliated and criticized them for

expressing their religious beliefs. 127 F. Supp. 2d 1169 (D. Kan. 2000). The court dismissed the plaintiffs
dams becausethey were not based on adequate factud alegations but conclusory dlegetions that did not state
adam. However, an ancillary satement by the court isingructive. Whilethedleged humiliation seemsto have
been in response to First Amendment-protected activity, the court stated that:

Here, plantiffs appear to complain that defendant’s statements about them

were critical and humiliating, not that their own right to speak has somehow
been infringed. Similar clams are traditiondly brought not as free speech

°It is noteworthy that Judge Saffels decided Phelpsin 1986 and decided Schultzin 1989. Thetwo
holdings appear to be irreconcilable unless the court gives more weight to the First Amendment right of free
gpeech than it gives to the First Amendment right of free association. The court can find no intervening case
law that would compe different legal andyses. However, the Tenth Circuit affirmed the rlevant portion of
Phelps in 1989, while Schultz was apparently never appedled. Therefore, the court will follow the Tenth
Circuit'sholding in Phelps.
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dams, but as defamation dams, where the satements of fact arefase, and
other dements are met.

Id. at 1176, n.10. The court also stated:

Nor have any dlegationsbeenmadethat defendant somehow illegdly retaiated
agang the plantiffs, or elther of them, for any protected speech engaged in by
gther plaintiff. Compare Lee v. Nicholl, 197 F.3d 1291 (10" Cir.1999).
Thereis no aleged employment, contractua, or other relaionship betweenthe
plaintiffs and the defendant except that of resident taxpayersand el ected public
offiad, respectively. No alegations have beenmadethat defendant denied or
restricted plaintiffs speech, or took adverse action againgt them because of

their speech.

To prevall ona42 U.S.C. § 1983 dam, plantiffs must show that someone,
acting under the color of law, statute, or ordinance, deprived them of a right,
privilege, or immunity secured by the conditution. Congtruing the pleadingsin
the light most favorable to plaintiffs fails to show either a potentia or actud
deprivationof their free speech rights . . . Plaintiffs have not directed the court
to any case in which acts smilar to those aleged here by a public officid have
been held to violate any congtituent’ s free speech rights, nor has independent
research revealed any. Accordingly, plaintiffs have faled to Sate a clam
regarding the free speech clause.

Id. a 1177. While the language of the opinion does not pecificaly address whether retdiation by defamation
Is actionable under § 1983, the court implicitly found that dlegations of defamation are not sufficient to Satea
cdamfor illegd retdiation.

Therefore, based on its interpretation of binding precedent in this circuit, the court concludes that
plantiffsfaledto state adamfor defamation under § 1983 even if the defamationdams were preserved inthe
Pretrial Order.

V. If Plaintiffs Could State a Cause of Action for Defamation, Defendant Meneley Would Be
Entitled to Qualified Immunity

Fndly, based onthe court’s holding that the Tenth Circuit has never recognized defaméation as abasis

for aretdiationdaim and that plantiffsfall to state a cause of actionfor defamation under § 1983, the court dso
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finds that — even if plantiffs could state such a clam — defendant Mendey would be entitled to qudified
immunity:
[A] gtate public officid is not liable for damagesin a 8 1983 action unless he
knew or reasonably should have known that his action would have violated
another’s federal congtitutiond rights.  Such an official is under no duty to
anticipate unforeseeable condtitutiona developments.
Mitchell, 537 F.2d at 389. The court findsthat, even if a cause of action exists under § 1983 for the alleged
defamation, that cause of action is not based onadearly established legd principle of which defendant Meneley
should have been aware at the time. Therefore, the court finds that defendant Mendey would be entitled to
qudified immunity for the dleged defamation.
IT ISTHEREFORE ORDERED thet plaintiffs Motion to Vacate (Doc. 143) is denied.
Dated this 29" day of July 2003, at Kansas City, Kansas.
§ Carlos Murguia

CARLOSMURGUIA
United States District Judge
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